IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
DELTA DI VI SI ON
VCR ENTERPRI SES, INC., Plaintiff
V. No. 2:94CV98-B-0
| NTERACTI VE VCR GAMES, | NC. and
M NUTEMAN PRESS PRI NTI NG | NC., Defendants

MVEMORANDUM OPI NI ON

This cause conmes before the court on the anended notion to
dismss for lack of personal jurisdiction. The court has duly
considered the parties' nenoranda and exhibits and is ready to
rul e.

FACTS
Plaintiff VCR Enterprises, Inc. [VCR brought this
diversity action against defendants Interactive VCR Ganes, Inc.
[Interactive] and M nuteman Press Printing, Inc. [Mnuteman] for,

inter alia, an accounting and damages for alleged breach of

contract, unjust enrichnment and quantumneruit. This action arises
out of a series of agreenents regarding the production and
distribution of conbination video/board ganes. VCR is a
M ssi ssi ppi corporation whose principal place of business at all
rel evant times was |ocated in O arksdale, M ssi ssi ppi .
I nteracative and M nuteman are Oregon corporations with principal
pl aces of business in Oregon. Neither defendant was qualified to
do business in M ssissippi.

Beginning in 1985, |Interactive entered into a series of
contracts with VCRthat established VCR as an excl usi ve di stri butor

of sports video/board ganes. Interactive contracted with M nutenman



to assenble and print necessary materials for the sports ganes.
The contracts between Interactive and M nuteman for the production
of the sports ganes were negotiated and entered into in the State
of Oregon. M nut enman nmanufactured and sold the sports ganes to
Interactive which would then sell them to VCR for sale to
retailers. In 1987 VCR acquired the distribution rights to a
separate video/board gane called 221 Baker Street [Baker Street
ganes] and entered into a separate oral contract with M nuteman to
manuf acture those ganes. VCR initiated the contract discussions
for the Baker Street ganes. The contract regarding the Baker
Street ganes was negoti ated via tel ephone, with M nuteman i n Oregon
and VCR in Mssissippi and also during face-to-face neetings in
Oregon. At no time did a representative of Mnuteman enter the
State of M ssissippi to negotiate the contract with VCR M nut eman
manufactured all of the Baker Street ganmes in M ssouri.
LAW
M nut eman contends that the court | acks personal jurisdiction

under the M ssissippi long-armstatute, 8 13-3-57, and and t he due
process clause of the Fourteenth Anmendnent. Section 13-3-57,
governing service on nonresident businesses not qualified to do
business in M ssissippi, reads in pertinent part:

Any nonresident person...or any foreign or

other ~corporation not qualified under the

Constitution and laws of this state as to

doing business herein, who shall nmake a

contract with a resident of this state to be

performed in whole or in part by any party in

this state, or who shall commt a tort in

whole or in part in this state against a

resident or nonresident of this state, or who

shal | do any busi ness or performany character

of work or service in this state, shall by
such acto or acts be deened to be doing



busi ness in M ssissippi and shall thereby be

subjected to the jurisdiction of the ocurts of

this state.
VCR contends that the court has personal jurisdiction over
M nut eman under the contract prong of the statute. VCR nust show
that M nuteman and VCR entered into a contract to be perforned in
whole or in part by either Mnuteman or VCR in Mssissippi. The
Fifth Crcuit has held:

[Merely contracting with a resident of the

forum state is insufficient...to subject the

nonresident to the forum s jurisdiction.

Rittenhouse v. Mabry, 832 F.2d 1380, 1383-84 (5th Cr. 1987);

Colwell Realty Investnents v. Triple T Inns, 785 F.2d 1330, 1334

(5th Cir. 1986).

VCR contends that it had, at |east, an oral contract wth
M nut eman regarding the sports ganmes and was not nerely a third
party beneficiary to the contract between Interactive and

M nutenman. See Martin & Martin v. Jones, 616 F. Supp. 339, 343 (S

D. Mss. 1985) (under M ssissippi law, a third party beneficiary
may not obtain in personamjuridiction over a nonresident defendant
under the contract prong). VCR asserts that the all eged contract
is evidenced by its direct paynment to Mnuteman for the sports
ganmes M nut eman assenbl ed. WMark WAl bri dge, Interacive's chairmn,
sent VCR S chief financial officer, David Hol conb, a letter which
reads in part:

You are hereby authorized to issue such

letters of <credit to Mnuteman Press of

Cl ackamac for gane manufacturing purposes.

All of these funds of cours, are applied to

t he noney owed to Interactive VCR Ganes, Inc

from VCR Enterprises, Inc. for purchase of
ganes.



Accordi ngly, VCR nmade paynents for the sports ganes directly from
its bank, First Tennessee Bank in Menphis, Tennessee through
letters of credit. Mnuteman drew on the letters of credit at its
bank in Oregon. The second affidavit of WIliam A Struther,
M nuteman' s president, states that [t]he letters of credit were in
paynment of contractual obligations VCRhad to Interactive VCR, Inc.
This assertion is consistent with WAl bri dge's above-quoted | etter
to Hol conb. VCR further submits a letter dated Decenber 22,
1987 from Struthers to W Horace Allen, VCR s vice-president, to
show that M nuteman |ooked directly to VCR for paynent of the
sports ganes. The letter copied to WAl bridge, reads in part:

Following is an accounting of our records as

to the production of the four [sports] ganes.

Pl ease review and advise us if this bal ances

wi th your records.
Struthers' second affidavit states that "[t]he letter is sinply an
accounti ng which includes the obligations of VCRto Interactive for
the Sports ganes." The conplaint does not allege a contract
bet ween VCR and M nuteman regarding the sports ganes. Simlarly,
Allen's affidavit, the only affidavit submtted by VCR does not
state that VCR and M nuteman had a contract with respect to the
sports ganes. Allen states that, with respect to the sports ganes,
VCR s contract was wth Interactive and it was Interactive who
contracted with M nutenman. In a deposition taken in a related
action brought in Mssouri, Holconb stated in part:

Q W did VCR Enterprises have any contract
with to produce the [sports] ganes...?

A. Interactive VCR, we called it Mrk
Wal bridge. W very seldomreferred to it as
Interactive VCR since we felt |like we were

dealing with Mark \Wal bri dge personally.



Q D dyou at sone |ater point have a better
understanding as to the contractual relations
that Mark \Walbridge had wth his sub-
contractors for the manufacture of the VCR
ganes?

A ...l never felt like | was doi ng business
wi th anybody other than Mark Wl bridge....at
one point when we were produci ng docunentary
letters of credit to facilitate paper

flow ...it was still for the contractual
arr angenent wth Interactive VCR Mar k
Wl bridge....paynment was going to M nutenman

Press for the account of Mark Wl bridge.

The court finds that neither the paynent arrangenent nor
M nuteman's accounting distributed to both VCR and Interactive
est abl i shes the existence of a contract between VCR and M nutenman
W th respect to the sports ganes. The only contract that M nuteman
entered into with VCR was the the contract for the production of
t he Baker Street ganes.

VCR contends that it performed its obligations under the Baker
Street ganme contract in M ssissippi by directing production of the
Baker Street ganes and arranging for paynent fromits offices in
M ssi ssi ppi . Allen's affidavit states that Allen had nunerous
t el ephone conversations with Strut hers concerni ng production of and
paynment for the Baker Street ganes. VCR issued letters of credit
at its bank in Tennessee for paynent of the ganes and M nut eman
drewon letters of credit at its bank in Oegon. Allen's affidavit
further states that the ganmes were shipped directly to VCR s
custoners from M ssouri. VCR does not allege that any of its
custoners, referenced in Alen's affidavit, were located in
M ssi ssi ppi or that M nuteman handl ed the shipping. |In any event,

Struthers' affidavit states that, pursuant to the ternms of the



contract, VCR took delivery, custody and possession of the ganes
when they were | oaded onto the conmon carrier's trucks in M ssouri
and made the shipnments out of Mssouri. VCR asserts that since it
performed its contractual obligations in Mssissippi, "the fact
that M nuteman perforned its obligations under this particular
contract in Mssouri is irrelevant."”

Wth respect to performance of the Baker Street ganme contract,
VCR s paynents to Mnuteman were nmade directly fromits bank in
Tennessee. VCR nerely arranged for the issuance of the letters of
credit fromits offices in M ssissippi. The only case cited by
VCR in support of its contract theory is clearly distinguishable.

MIller v. dendale Equipnent & Supply, Inc., 344 So. 2d 736 (M ss.

1977) (in personam jurisdiction over a nonresident seller of a
bul | dozer in a breach of contract action). In Mller the
M ssi ssippian plaintiff mail ed a check to the nonresi dent defendant
who in turn delivered the bull dozer to M ssissippi. Id. at 739.
This court has construed MIler as foll ows:

the dispositive fact was that "d endale [the

def endant] delivered the machine through its

agent [on one of Aendale's trucks] to Ml ler

in Mssissippi using the roadways of this

state.
R dinton Constr. Co. v. Bryant & Reaves, Inc., 442 F. Supp. 838,

850 (N.D. Mss. 1977). See R ttenhouse, 832 F.2d at 1382 n.2

(noting that the bull dozer "was delivered into M ssi ssi ppi pursuant
to the seller's contractual obligation to do so"). |In the instant
cause VCR nmade no paynent directly fromM ssissippi and there is no
al l egation or evidence that M nuteman delivered Baker Street ganes

to M ssissippi. The court finds that VCR s paynent arrangenent



does not constitute partial performance of its contract in
M ssi ssi ppi .

VCR further contends that it performed its contractual
obligations in directing production of the ganes through nunerous
| ong-di stance phone conversations between its vice-president in
M ssi ssippi and M nuteman's president. The court finds that such
communi cati on does not constitute partial performance of a contract

in Mssissipi. See Reed-Joseph Co. v. DeCoster, 461 F. Supp. 748,

750 (N.D. Mss. 1978). The court in Reed-Joseph Co. noted that

negoti ati ons were conduct ed by tel ephoni c neans and correspondence
and that the nonresident defendant was never present in
M ssissippi, the forumstate, at any tine. 1d.

For the foregoing reasons, the court concludes that
M nuteman's anenability to service of process is not within the
reach of Mssissippi's long-arm statute. Even if personal
jurisdiction could be justified under the statute, serious
constitutional considerations renain. Under the due process
inquiry, the nonresident defendant nust purposefully establish
m ni mum contacts with the forum state, and the exercise of
jurisdiction nust result in fair play and substantial justice

Interfirst Bank difton v. Fernandez, 844 F.2d 279 (5th Cr. 1988).

In an action in which no representative of the nonresident
def endant visited M ssissippi during the negotiation process or at
any tine, as in the instant cause, the court found that the
def endant "took no actions directed toward M ssi ssi ppi and neit her

sought nor expected any benefits fromthis state.” General Equip.

Mrs. v. Coco Bros.,lnc., 702 F. Supp. 608, 612 (S.D. Mss. 1988).




The court in General Equip. Mrs. stated:

The nonresident's activities in or connected
wth the forum state must be such that "it
shoul d reasonably antici pate being haled into
court [there]."

Id. at 611; Stuart v. Spadenman, 772 F.2d 1185, 1190 (5th Gr.

1985). In the instant cause, it is undisputed that VCR initiated
the contract discussions regarding the Baker Street ganes.
M nutenman's contacts, with respect to the sports ganes,?! as well as
t he Baker Street ganmes, are insufficient to suggest that M nutenman
purposefully availed itself of the benefits of the forum state of
M ssi ssi ppi .

Accordingly, the court finds that Mnuteman's notion to
dismss for lack of personal jurisdiction should be granted. A
default was entered agai nst defendant Interactive. It appears that
the court | acks personal jurisdiction over Interactive. However,
unli ke the defense of |ack of subject matter jurisdiction, a
personal jurisdiction defense may be wai ved by t he def endant under
Rul e 12(h)(1) of the Federal Rules of Civil Procedure. Therefore,
only the clainms against Mnuteman will be di sm ssed.

An order will issue accordingly.

TH'S, the day of July, 1995.

IWVCR s all egation that M nuteman delivered approxi mately
100, 000 sports ganmes to Mssissippi is without a factual basis.
Allen's affidavit states that"approxi mately 100, 000 [sports
ganes] were shipped from M nuteman's assenbly plant in Oregon to
VCR s warehouse in Clarksdale, Mssissippi...." Allen states in
his affidavit that shipping and advertising were his primary
responsibilities. Nowhere in the affidavit does Allen state that
M nut eman shi pped the ganes and VCR submts no other affidavits.
Struthers' second affidavit states that the shipnments were made
by VCR, as reflected by bills of lading attached to the
af fidavit.



NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE



